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Executive Summary

Thirteen Members of the House of Representatives from across the United States
formed the Endangered Species Act (ESA) Working Group in May 2013 to examine a
variety of questions related to ESA implementation.

The ESA has existed for over 40 years, and in light of the fact that ESA has not been
updated by Congress in over a quarter century, the Working Group sought to answer
questions related to whether the Act has been or will continue to be effective and if the Act
reflects scientific advancements and societal needs of the 21st century. Upon answering
these and other questions, the Working Group’s overall goal was to improve, if necessary,
the ESA for both species and people.

In short, the Working Group found that the ESA, while well-intentioned from the
beginning, must be updated and modernized to ensure its success where it matters most:
outside of the courtroom and on-the-ground. A two percent recovery rate of endangered
species is simply not acceptable.

Americans who live near, work on and enjoy our lands, waters and wildlife show a
tremendous commitment to conservation that is too often undermined and forgotten by
the ESA’s litigation-driven model. Species and people should have the right to live and
prosper within a 21st century model that recognizes the values of the American people and
fosters, not prohibits, a boots on-the-ground conservation philosophy that is working at
many state and local levels. The ESA can be modernized to more successfully assist species
that are truly in danger. It can be updated so species conservation does not create conflicts
with people. All the while, the ESA should promote greater transparency in the way our
federal government does business.

This Report summarizes the findings of the Working Group and answers key questions
related to those findings. The Report acknowledges the continued need for the ESA, but
recommends constructive changes in the following categories:

o Ensuring Greater Transparency and Prioritization of ESA with a Focus on
Species Recovery and De-Listing

J Reducing ESA Litigation and Encouraging Settlement Reform

J Empowering States, Tribes, Local Governments and Private Landowners on
ESA Decisions Affecting Them and Their Property

J Requiring More Transparency and Accountability of ESA Data and Science

While there are certainly other ideas for reform, this Report is intended to be a starting
point for positive, targeted improvements that can truly benefit species and people.



Statement of the ESA Working Group’s Mission and Purpose

The Endangered Species Act (ESA) was created over 40 years ago in 1973 to preserve,
protect and recover key domestic species. Since that time, over 1,500 U.S. domestic species
and sub-species have been listed. Most species remain on the list and hundreds more could
potentially be added within the just the next two years. The ESA was last reauthorized in
1988, prompting questions about whether Congress should update and modernize the law.

On May 9, 2013, Members of the House of Representatives, representing a broad
geographic range of the United States, announced the creation of the Endangered Species
Act (ESA) Working Group. Led by House Natural Resources Committee Chairman Doc
Hastings and Western Caucus Co-Chair Cynthia Lummis, the Group included:
Representative Mark Amodei (Nevada, 2" District); Representative Rob Bishop (Utah, 1st
District); Representative Doug Collins (Georgia, 9th District); Representative Andy Harris
(Maryland 1st District); Representative Bill Huizenga, (Michigan, 2nd District);
Representative James Lankford, (Oklahoma, 5t District); Representative Blaine
Luetkemeyer (Missouri, 3rd District); Representative Randy Neugebauer (Texas, 19t
District); Representative Steve Southerland (Florida, 2 District); Representative Glenn
Thompson (Pennsylvania, 5t District); and Representative David Valadao (California, 21st
District).

The Working Group sought to examine the ESA from a variety of viewpoints and angles;
receive input on how the ESA was working and being implemented and how and whether it
could be updated to be more effective for both people and species. Despite sometimes
intrinsic differences on the means, there appears wide agreement that improvements to
the 40-year old ESA are not only possible, but desirable. A few months ago, the Obama
Administration’s Director of the U.S. Fish and Wildlife declared that the ESA can be
improved.! We agree.

During its deliberations, the Working Group focused on asking and receiving answers
from a variety of perspectives to the following questions:

e How is ESA success defined?

e How do we measure ESA progress?

o Isthe ESA working to achieve its goals?

o Is species recovery effectively prioritized and efficient?

! Transparency and Sound Science Gone Extinct?: The Impacts of the Obama Administration's Closed-Door
Settlements on Endangered Species and People: Oversight Hearing Before the H. Comm. On Natural Resources,
113th Cong. (2013) (statement of Dan Ashe, Member, U.S. Fish and Wildlife Service, at 56).
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e Does the ESA ensure the compatibility of property and water rights and species
protection?

o Isthe ESA transparent, and are decisions open to public engagement and input?

o Islitigation driving the ESA? Is litigation helpful in meeting ESA goals?

o What is the role of state and local government and landowners in recovering species?

e Are changes to the ESA necessary?

This report analyzes answers to these questions in depth below, summarizes the
findings of the Working Group and concludes with several key recommendations to
present to the 113t Congress relating to the ESA.

Description of the Activities of the ESA Working Group

The Working Group received hundreds of comments from outside individuals and
heard from numerous ESA experts throughout last year. In addition, the Working Group
reviewed formal written testimony submitted by more than 50 witnesses appearing at nine
full and subcommittee ESA hearings of the House Natural Resources Committee over the
last three years.2

On October 10, 2013, the Working Group convened a forum titled, “Reviewing 40 Years
of the Endangered Species Act and Seeking Improvement for People and Species.” The
forum featured seventeen witnesses from across the nation representing private
landowners, agriculture, sportsmen, electric utilities, timber, labor unions, state and local
government, chambers of commerce, research and policy organizations, energy producers,
and environmental and conservation groups.3

Overview of the Endangered Species Act Since 1973

Congress passed the Endangered Species Act in 1973 with the goal of conserving and
recovering animal and plant species facing extinction.* Specifically, the conference report
described the Act’s purposes as: “to provide for the conservation, protection, restoration,
and propagation of threatened and endangered species of fish, wildlife, and plants, and for
other purposes.”>

2 Testimony of witnesses and archived video of ESA-related hearings held Dec. 6, 2011; May 21, 2012; June 19,
2012; July 24, 2012; June 6, 2013; Aug. 1, 2013; Sept. 4, 2013; and Dec. 12, 2013 are available from the House
Committee on Natural Resources website: http://naturalresources.house.gov.

* Endangered Species Act Congressional Working Group Forum, U.S. House of Representatives (Oct. 10, 2013).
4 Endangered Species Act of 1973, 16 U.S.C. § 1531(b) (1973).

> 1973 U.S.C.C.A.N, 3001.
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In general, the law provides authority for federal agencies to list species as either
threatened or endangered (section 3), and requires them to use their respective authorities
to conserve listed species and avoid actions that may affect listed species or their federally-
designated habitat (section 7).

This mandate has been interpreted broadly and affects private entities and individuals
by covering federal “actions” such as funding, permitting, licensing, and the granting of
easements and rights-of-ways.” The ESA also establishes prohibitions on the taking of
listed species (section 9), which applies directly to private individuals without the
requirement of a federal nexus.8

Congress’ most significant amendments to the ESA occurred in 1978, 1982, and 1988.°
Despite these targeted changes to the law, the “overall framework of the 1973 Act” has
remained “essentially unchanged” according to the U.S. Fish and Wildlife Service (FWS).10
Under the current framework, the ESA charges the FWS and the National Oceanic and
Atmospheric Administration’s National Marine Fisheries Service (NMFS) to field petitions
to list species as threatened or endangered and to designate critical habitat, using the “best
scientific and commercial data available.”11 In addition, ESA requires the implementing
federal agencies to “cooperate to the maximum extent practicable with the States” in
implementing ESA, including “consultation with the States concerned before acquiring any
land or water, or interest therein, for the purpose of conserving any endangered species or
threatened species.” (section 6).12

Litigation and threats of litigation on both substantive and procedural grounds have
significantly increased in recent years, and legitimate questions are being raised over
petitions, listings, the rigid timeframes, and transparency of data supporting decisions
regarding the priorities of the two agencies that administer ESA.13

® A History of the Endangered Species Act of 1973, United States Fish and Wildlife Service.
750 CFR 402.02 (most recent regulation defining agency “action” for ESA purposes).
& The Endangered Species Act: How Litigation is Costing Jobs and Impeding True Recovery Efforts: Oversight
Hearing Before the H. Comm. On Natural Resources, 112th Cong. (2011) (testimony of Karen Budd-Falen, Budd-
Falen Law Offices, LLC., at 10).
jOA History of the Endangered Species Act of 1973, United States Fish and Wildlife Service.

Id.
! The Endangered Species Act: How Litigation is Costing Jobs and Impeding True Recovery Efforts: Oversight
Hearing Before the H. Comm. On Natural Resources, 112th Cong. (2011) (testimony of Karen Budd-Falen, Budd-
Falen Law Offices, LLC., at 9).
YEndangered Species Act of 1973, 16 U.S.C. § 1531-1544 (1973).
B,
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In addition, though the federal government annually awards attorneys’ fees to plaintiffs
who file ESA-related lawsuits, the exact amount spent by American taxpayers on ESA
litigation and attorneys’ fees is unattainable. Even the former Interior Secretary
acknowledged at a 2012 budget hearing that he could not identify how much money his
agency spent on ESA-related litigation.14

The last authorization for federal appropriations to fund ESA occurred in 1988, with
specified appropriation caps for each fiscal year from 1988 through 1992.15 In each
subsequent year since, Congress has appropriated funds for the continued implementation
of ESA-related activities despite the expiration of the express statutory authorization.16

Questions and Answers Regarding the Endangered Species Act

At the formation of the ESA Working Group, several key questions were posed in
relation to the ESA’s past and current effectiveness, and to help determine the scope and
type of possible improvements that may be needed going forward. The Working Group
examines each of these in detail below.

How is ESA “Success” Defined, and How is Progress Measured?

Working Group Conclusion: With less than 2% of species removed from
the ESA list in 40 years, the ESA’s primary goal to recover and protect
species has been unsuccessful. Progress needs to be measured not by
the number of species listed, especially as a result of litigation, but by
recovering and de-listing those that are currently listed and working
cooperatively on-the-ground to prevent new ones from being listed.

The Center for Biological Diversity (CBD) alleges that “the ESA is 99.9 percent effective
in preventing extinction.”17 A representative from the WildEarth Guardians (WEG) bluntly
stated, “Species on the list receive the Act’s protections while unlisted species do not,” and

% Department of Interior Spending and the President’s Fiscal Year 2013 Budget Proposal:_Oversight Hearing Before
H. Comm. On Natural Resources. 112th Cong. (2011) (statement of Ken Salazar, Secretary of U.S. Department of
the Interior, at 38-39).

> pub. L. No. 100-478, Title I, §1009, 102 Stat. 2312

*1d.

7 The Endangered Species Act: How Litigation is Costing Jobs and Impeding True Recovery Efforts: Oversight
Hearing Before the H. Comm. On Natural Resources, 112th Cong. (2011) (testimony of Kieran Suckling, Center for
Biological Diversity, at 19).
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“increasing the rate of recovery will require more, not less, protective regulations—the
type of regulations that have the potential to affect economic activity.”18

State Species for Listing Under U.S. FWS Certain conservation biologists
Settlement Agreements

and some environmental groups
have extolled a “human-caused
extinction crisis,” and have opined
that without ESA listing, “half of the
species on earth” could be lost to

global climate change and other
forces affecting habitat.1® WEG
opines that an “estimated 6,000 to
9,000 species are at risk and should

4 .. be granted legal protection,” and
- P """ that “species extinction are ripping
Source: House Natural Resources Committee derived from a hole in the web of life.”20 Further,
data from FWS settlements because they believe a species

“truly is in emergency room status
before it can even get on the endangered species list,”2! these groups have instilled a sense
of urgency that delaying listing of species “makes conservation more difficult” and causes
species to “go extinct while waiting for status determinations.”22

It is in this perspective that these groups, taking advantage of strict and unworkable
statutory deadlines in the ESA, have filed literally hundreds of ESA lawsuits and thousands
of petitions, and in essence, have overtaken the ESA priorities of the FWS and NMFS.

In May and July 2011, the Obama Administration, through the FWS, negotiated and
agreed to two litigation settlements involving petitions by two national environmental

'® The Endangered Species Act: How Litigation is Costing Jobs and Impeding True Recovery Efforts: Oversight
Hearing Before the H. Comm. On Natural Resources, 112th Cong. (2011) (written testimony of James Tuchton,
WildEarth Guardians, at 32-33).

' Defining Species Conservation Success: Tribal, State and Local Stewardship vs. Federal Courtroom Battles and
Sue-and-Settle Practices: Oversight Hearing Before the H. Comm. On Natural Resources, 113th Cong. (2013)
(testimony of Patrick Parenteau, Vermont Law School, at 27).

% press Release, WildEarth Guardians, Group Seeks Federal Protection for 475 Southwestern Endangered Species:
Largest Listing Petition Filed in Thirty Years (June 21, 2007).

?! ESA Decisions by Closed-Door Settlement: Short-Changing Science, Transparency, Private Property, and State &
Local Economies: Oversight Hearing Before the H. Comm. On Natural Resources, 113" Cong. (2013) (written
testimony of Brock Evans, Endangered Species Coalition, at 2).

%2 ESA Decisions by Closed-Door Settlement: Short-Changing Science, Transparency, Private Property, and State &
Local Economies: Oversight Hearing Before the H. Comm. On Natural Resources, 113" Cong. (2013) (written
testimony of Dr. Joe Roman, University of Vermont, at 5).
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organizations, the CBD and the WEG to make hundreds of species listings and designate
critical habitat decisions under the ESA through more than 85 lawsuits and legal actions.23
These settlements mandate that over 250 candidate species must be reviewed for final
listing as either threatened or endangered within specific deadlines.

The settlements combined thirteen federal court cases filed in several federal district
courts by either WEG or CBD. Over the last two years, FWS has attempted to cast these
settlements in a positive light, going so far as to say that the settlements would “enable the
agency to systematically, over a period of six years, review and address the needs of more
than 250 candidate species to determine if they should be added” to the list.24

However, the settlements actually include actions impacting 1,053 species. While the
FWS claims the settlements don’t require that listing will occur, the overwhelming
decisions so far have resulted in the vast majority going toward new listings, which is the
goal of these groups. In just the past two years, over 80 percent (210 of the over 250)
decisions involving these species were either listings or proposals to list by the FWS.25

Additionally, the settlements do not apply to any other special interest groups that are
still free to file lawsuits. Indeed, the settlements do not even limit WEG or CBD from filing
additional petitions for any myriad of other species. After these settlements were signed, it
did not take the organizations long to start filing additional petitions. In July 2012, CBD
touted filing the “Largest Petition Ever” targeting amphibians and reptiles for 53 species in
45 states. The FWS admitted in response that it was “disappointed that [CBD] filed another
large, multi-species petition. Fifty-three is a large number, and the species are spread
across the country. They have a right to do that; [the settlement] did not give away that
right. But the service now has our priorities set through the settlement.”26

In summary, lawsuits to list species under strict statutory deadlines only end up
impeding recovery efforts for truly endangered species. Serial litigation actually makes
ESA success even harder to accomplish. More listed species do not necessarily equate to
ESA progress.

2 WildEarth Guardians v. Salazar (2011); Center for Biological Diversity v. Salazar (2011)

2 Endangered Species Program: Improving ESA Implementation, U.S. Fish and Wildlife Service.

%78 CFR 226 70113,70114 (Nov. 2013); and 77 C.F.R. No. 225, 7004-7007.

% Allison Winter, Petitions for new species protection wobble balance in FWS settlement, agency says, E&E News,
Aug. 7, 2012.
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Is the ESA Working to Achieve its Goals?

Working Group Conclusion: Current implementation of ESA is focused
too much on responding to listing petitions and unattainable statutory
deadlines, litigation threats and ESA regulatory mandates, rather than
on defensible policies, science or data to recover and de-list species. This
slows or halts a multitude of public and private activities, even those
that would protect species.

As referenced above, litigation and associated settlements to list species under the
ESA’s statutory timelines have an impact on the agencies charged with implementing ESA.
As a state lands commissioner testified:

“The FWS is faced with a no-win situation; they are overwhelmed by
environmental groups with hundreds of candidate listings that the
agency cannot possibly respond to in the statutory timeline specified;
they then find themselves in violation of that statute and subsequently
sued by these same groups who filed to protect the species. These
groups create the problem by purposely overwhelming the agency,
knowing that they will be unable to respond and then dictate an
outcome because the agency settles rather than being able to follow the
appropriate proves, including the study of scientific evidence. Listing a
species without adequate scientific data, just to settle a lawsuit is
capricious.??

One outdoors writer and widely known environmentalist commented that the
federal government “could recover and delist three dozen species with the resources they
spend responding to the CBD’s litigation.”28 Recently, WEG declared that since “only” 94
listed species out of the total 2,097 listed species are in the ocean, “a historic imbalance
needs to be righted,” and, as a result, petitioned NMFS to list 81 new species to “stem the
extinction crisis in the world’s oceans.”2?

ESA litigation has also increased the federal government’s inability to control
catastrophic wildfires. The four federal land management agencies (the U.S. Forest Service,
Bureau of Land Management, National Park Service, and the FWS) are responsible for
managing over 600 million acres of land or nearly one-third of the United States. Decades
of failed federal forest management have created unhealthy and overstocked forests,

%’ Taxpayer-Funded Litigation: Benefitting Lawyers and Harming Species, Jobs and Schools: Oversight Hearing
Before the H. Comm. On Natural Resources, 112" Cong. (2012) (written testimony of Jerry Patterson, State of
Texas, at 15).

%8 Ted Williams, Extreme Green, High Country News, May 31, 2011.

2 WildEarth Guardians Launches Major Campaign to Protect Marine Biodiversity, WildEarth, July 8, 2013.
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placing 73 million acres of National Forest lands and 397 million acres of forest land
nationwide at risk of severe wildfire.30

Fires are destroying species habitat and ESA itself is creating obstacles that are
counter-productive to fighting wildfires, including use of heavily mechanized equipment,
use of aerial retardant and restricted use of water due to concerns about potential impacts
to other ESA-listed species, such as salmon.31 State and tribal lands adjoining federal forest
lands are increasingly at risk of wildfires partly because of ESA.32

The Forest Service’s self-described “analysis paralysis,” excessive appeals on timber
sales, ESA-related litigation, statutory and administrative land designations (such as
wilderness, roadless areas and critical habitat) all serve to delay or outright block
management activities necessary to reduce hazardous fuels and improve forest health and
habitat.

For example, in northwestern Montana, the Kootenai National Forest Supervisor
approved an Environmental Impact Statement to proceed with the Grizzly Vegetation
Management project on 2,360 acres. The proposed activities included timber harvest, fuels
reduction, prescribed burning, pre-commercial thinning, wildlife habitat improvement, and
watershed rehabilitation. In late 2009, several environmental groups filed suit under the
ESA, claiming these activities would harm grizzly bear habitat. A federal district court
judge granted an injunction in 2010, which effectively blocked the management activities,
and awarded the plaintiff’s attorneys’ fees in the amount of $56,000. This area was
recently identified by the National Interagency Fire Center as being at a “significant risk of
wildfire.” Over the past two fiscal years alone, 26 lawsuits, notices of lawsuits, and appeals
were filed in the Idaho and Montana region of the U.S. Forest Service to block timber
thinning and other vegetation management in areas at high risk of wildfire.33

Endangered species habitat destruction was a reality last year, when the Arizona
Game and Fish Department noted that two major fires resulted in the destruction of 20
percent of Mexican spotted owl nests known to exist in the world.34 In addition, biologists

30 Fire and Fuels Buildup, U.S. Forest Service.

* The Impact of Catastrophic Forest Fires and Litigation on People and Endangered Species: Time for Rational
Management of our Nation's Forests: Oversight Hearing Before the H. Comm. On Natural Resources, 112th Cong.
(2012) (testimony of Rick Dice, State of Texas, at 20).

32 The Impact of Catastrophic Forest Fires and Litigation on People and Endangered Species: Time for Rational
Management of our Nation's Forests: Oversight Hearing Before the H. Comm. On Natural Resources, 112th Cong.
(2012) (statement of Alison Berry, The Sonoran Institute, at 23).

33 Vegetation Management Litigation Trends in Region 1, U.S. Forest Service.

% Bonnie Stevens, An era of meqa fires, Arizona Daily Sun, May 15, 2012.
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scrambled last year to protect endangered fish in New Mexico from the Whitewater-Baldy
Complex fire, which consumed almost 300,000 acres.35 Some have pointed out that ESA’s
regulatory requirements work to hinder other much needed efforts to protect the
environment, such as control of aquatic invasive species that threaten the Great Lakes and
its local water bodies.36

ESA implementation and litigation continue to have tremendous negative impacts
on a host of activities that could protect or improve habitat. For example, a rural public
utility district sought to construct a wind project on state-owned land and spent $4 million
over five years in consultation with the FWS to develop an environmental assessment of
the potential impacts on the ESA-listed marbled murrelet, purchasing over 260 acres of
land as habitat for the bird. Though the analyses determined the project would have
negligible impact on endangered species, the utility ultimately withdrew from the project
when the FWS insisted on additional peer review and $10 million as additional habitat and
other requirements.3? In addition, the 1998 construction of an elementary school in San
Diego was delayed by ESA litigation and FWS mitigation requirements to protect a two-
inch shrimp. Construction is finally slated to go forward as a result of an agreement by the
school district to spend $5 million in ESA mitigation expenses, all of which will be passed
on to local citizens.38

ESA-related surveys can result in significant delays and costly project modifications; for
example, surveys may be required for some listed species that are not present for months
out of the year, and existing federal permits, licenses or authorizations could be subject to
re-initiation of ESA consultation upon new listings of information.3°

Discovery of species can hamper activities on lands owned by local entities that have
limited resources and must comply with strict seasonal “work windows” to accomplish
their activities. For example, because an orchid-like, ESA-listed plant (Ute-ladies’ tresses)

% Susan Montoya Bryan, Raging New Mexico Fire prompts rescue of threatened fish, San Jose Mercury News, June
16, 2012.

36 Endangered Species Act Congressional Working Group Forum: Forum Before the Endangered Species Act Working
Group, 113" Cong. (2013) (written testimony of Senator Tom Casperson, Michigan State Senate, at 3).

3 The Endangered Species Act: How Litigation is Costing Jobs and Impeding True Recovery Efforts: Oversight
Hearing Before the H. Comm. On Natural Resources, 112th Cong. (2011) (written testimony of Doug Miller, Public
Utility District No. 2 of Pacific County, at 15-18).

38 Taxpayer-Funded Litigation: Benefitting Lawyers and Harming Species, Jobs and Schools: Oversight Hearing
Before the H. Comm. On Natural Resources, 112th Cong. (2012) (written testimony of John A. Stokes, San Diego
Unified School District, at 19).

% Taxpayer-Funded Litigation: Benefitting Lawyers and Harming Species, Jobs and Schools: Oversight Hearing
Before the H. Comm. On Natural Resources, 112th Cong. (2012) (written testimony of Kent Holsinger, Holsinger

Law, LLC, at 29).
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was spotted in a small Utah town, federal regulations require a survey for all “suitable
habitat,” slowing down development permits in the county for a year.*® In San Antonio,
Texas, despite extensive permits and environmental analyses approved by the FWS and the
Federal Highway Administration, after a biologist sited a dime-sized spider not seen in the
area for over 30 years, construction of a $15 million highway project was halted.#! Over a
year later, the Texas Department of Transportation has been forced to completely redesign
the highway project design and submit it for federal approval.#2 A few months after its
discovery, the same spider halted completion of an $11 million water pipeline project.*3

In Montana, a mining project that had gone through environmental reviews and
received all required permits in 1993 is being required to spend millions of dollars to
update environmental impact statements; and the mining company has been told by the
FWS that it will need to pay for contractors to help them complete a biological opinion
related to grizzly bears, without any assurance the project will be approved.#* A rural
electric cooperative in Utah that sought to construct a power line primarily on private and
state-owned lands completed an extensive NEPA process, but was ordered to stop
construction when it was determined that two acres of Utah Prairie Dog habitat were
within a 350-foot buffer of the project’s right-of-way. This resulted in a nine-month delay
in order for the FWS to conduct a survey and the work was only re-started after the electric
co-op agreed to pay $20,000 to the National Wildlife Defense Fund and hire a biologist to
monitor the impacts of the project on prairie dogs.+>

Is Species Recovery Effectively Prioritized and Efficient?

Working Group Conclusion: Current implementation of ESA does not
clearly identify what is needed to recover and delist species, resulting in
a lack of incentives, for state and private conservation, costly mandates,
and wasted resources even in light of increased federal funding.

0 Endangered Species Act Congressional Working Group Forum: Forum Before the Endangered Species Act
Working Group, 113" Cong. (2013) (written testimony of Issa A. Hamud, City of Logan, Utah, at 1-2).

*1 Rob Gordon, GORDON: Little meshweaver brings San Antonio to a screeching stop, The Washington Times, Oct.
17, 2012.

2 Karen G race, Drivers frustrated with construction projected to halt endangered spider, KEN5 San Antonio, Oct.
21, 2013.

* Colin McDonald and Vianna Davila, Rare spider aqain bites construction, My San Antonio, Feb. 25, 2013.

* Taxpayer-Funded Litigation: Benefitting Lawyers and Harming Species, Jobs and Schools: Oversight Hearing
Before the H. Comm. On Natural Resources, 112th Cong. (2012) (statement of Rep. John Duncan, Member, H.
Comm. on Natural Resources, at 45).

** ESA Decisions by Closed-Door Settlement: Short-Changing Science, Transparency, Private Property, and State &
Local Economies: Oversight Hearing Before the H. Comm. On Natural Resources, 113th Cong. (2013) (written
testimony of Carl Albrecht, Garkane Energy, at 1-2).
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Listing Species Has Become the Federal Overarching Priority, not Avoiding Listing or

Recovery of Species

The legislative history of the ESA stated that its purpose is to provide a mechanism to
recover species, not simply put them on a list.4¢ Yet, the 2011 “mega-settlements” are
exclusively devoted to listing species, rather than more productive goals of developing
more current and better data and working cooperatively with states, localities and private
landowners to avoid listings.4”

The FWS states that its ESA recovery program “oversees development and
implementation of strategic recovery plans that identify, prioritize, and guide actions
designed to reverse the threats that were responsible for species’ listing. This allows the
species to improve, recover, and ultimately be removed from the ESA’s protection (i.e.,
delisted).#8 However, even one litigious advocacy group’s director acknowledges that the
average federal recovery plan requires 42 years of a species listed under ESA.4° Another
environmental activist acknowledges that some species “could take a century or more, if
ever” to be totally delisted.>?

Despite litigious groups’ inflated claims that 90 percent of 110 selectively-chosen
endangered species are “advancing toward recovery,”>! the FWS’ own statistics simply
don’t match this claim. Unfortunately, the FWS acknowledges in its most recent review of
its own recovery efforts that less than 5 percent of the over 1,500 domestic species on the
ESA list are improving.>2 NMFS reports that a little over one-third of its 70 listed species
are improving.53 This is concerning considering many of the species listed have been on

* The Endangered Species Act: How Litigation is Costing Jobs and Impeding True Recovery Efforts: Oversight
Hearing Before the H. Comm. On Natural Resources, 112th Cong. (2011) (testimony of Karen Budd-Falen, Budd-
Falen Law Offices, LLC., at 6).

* Id, at 6.

*® Fiscal Year 2013 Budget Justification, U.S. Fish and Wildlife Service.

* The Endangered Species Act: How Litigation is Costing Jobs and Impeding True Recovery Efforts: Oversight
Hearing Before the H. Comm. On Natural Resources, 112th Cong. (2011) (testimony of Kieran Suckling, Center for
Biological Diversity, at 18).

0 Defining Species Conservation Success: Tribal, State and Local Stewardship vs. Federal Courtroom Battles and
Sue-and-Settle Practices: Oversight Hearing Before the H. Comm. On Natural Resources, 113th Cong. (2013)
(testimony of Patrick Parenteau, Vermont Law School, at 28).

*! Kieran Suckling, Noah Greenwald, and Tierra Curry, On Time, On Target: How the Endangered Species Act is
Saving America’s Wildlife, Center for Biological Diversity, 2012.

>2 Report to Congress on the Recovery of Threatened and Endangered Species Fiscal Years 2009-2010, U.S. Fish and
Wildlife Service.

>3 Recovering Threatened and Endangered Species FY 2011-2012 Report to Congress, National Oceanic and
Atmospheric Administration Fisheries.
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the list for up to 40 years and has cost tens of billions of dollars in direct spending and
untold amounts of indirect costs to Americans.

Even when federal agencies have little or no data, they are defaulting to listing species
under ESA, despite other ongoing conservation activities. In 1998, NMFS determined that
ongoing state and federal protective measures undertaken by Atlantic States were
sufficient to preclude an ESA listing of the Atlantic sturgeon, an anadromous species of fish
present in 32 rivers in the eastern U.S. from Maine to Florida. However, following a 2009
petition by the Natural Resources Defense Council, NMFS proposed to list five distinct
population segments of Atlantic sturgeon, without a single stock assessment or population
estimate for any of the “distinct population segments.”54

Even military budgets and operations have been significantly affected by species
conservation activities that ultimately appear to lead to federal listings anyway. In western
Washington, the Department of Defense and other federal agencies have invested more
than $12.6 million to acquire and protect properties designed to mitigate impacts of the
settlement-driven, proposed listings of six subspecies of gophers. These costs do not
include over $250,000 spent by local entities, school districts, ports and private
landowners as part of the FWS listing process and development of a conservation plan.>>

Biological Opinions and other Measures Required by ESA Force Open-Ended, Expensive
and Questionable Measures

Under ESA, anyone can submit unlimited petitions to the FWS or NMFS to list species as
“threatened” or “endangered.” There is no requirement that the agencies considering these
petitions actually count the species populations prior to listing.>¢ Thus, there is no real
measurable numerical goalpost to justify the agencies’ determination that a species
deserves to be listed or to justify what would be needed to recover them once they are
listed.

One witness’ testimony noted that alternative approaches authorized by ESA to recover
listed species, such as use of artificial propagation, are often ignored in favor of

** The Atlantic Fisheries Statutes Reauthorization Act of 2012: Hearing on H.R. 6096 Before the S. Comm. on
Fisheries, Wildlife, Oceans, and Insular Affairs, 112" Cong. (2012) (written testimony of Gregory DiDomenico,
Garden State Seafood Assoc., at 2).

> ESA Decisions by Closed-Door Settlement: Short-Changing Science, Transparency, Private Property, and State &
Local Economies: Oversight Hearing Before the H. Comm. On Natural Resources, 113th Cong. (2013) (submission
for the record of Thurston County, Washington).

*® The Endangered Species Act: How Litigation is Costing Jobs and Impeding True Recovery Efforts: Oversight
Hearing Before the H. Comm. On Natural Resources, 112th Cong. (2011) (written testimony of Karen Budd-Falen,
Budd-Falen Law Offices, LLC., at 9).
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scapegoating human activity.57 Another pointed out that agricultural crop protection
products that already undergo extensive regulation under one federal statute must go
through consultation with FWS and NMFS, which have little expertise, resulting in
consultation delays and litigation.>8

When Species Should be Delisted, the Process is Uncertain and Rare

According to FWS’ data, in the 40 years since ESA was enacted, only 30 U.S. and foreign
species have been delisted.5® However, a recent review of this information reveals that
more than 30% of all “delisted” species were removed from the ESA list due to data errors,
indicating that they should never have been listed in the first place.®® In one case, a Texas
plant was listed on petition information data that 1,500 species remained, when in reality
more than four million existed, and it took FWS more than a decade to remove the
improperly listed plant from the ESA list.61

Two Utah counties and private landowners have been unable to control an influx of
prairie dogs that have destroyed private lands because the FWS only counts prairie dogs
found on public lands, not private lands, for recovery purposes.®Z This interpretation has
cost one rural electric cooperative over $150,000 to airlift transmission poles around
federal lands that have been designated for Utah prairie dogs, despite private landowners
being able to obtain permits to kill them on nearby lands®3.

The FWS and NMFS rarely act to delist or downlist a species, even when they
acknowledge the species merits delisting or downlisting.64 For example, in 1999, the FWS
announced the recovery of the iconic bald eagle and formally proposed to delist it from

> The Endangered Species Act: How Litigation is Costing Jobs and Impeding True Recovery Efforts: Oversight
Hearing Before the H. Comm. On Natural Resources, 112th Cong. (2011) (statement of Brandon Middleton, Pacific
Legal Foundation, at 67).

*® Endangered Species Act Congressional Working Group Forum: Forum Before the Endangered Species Act Working
Group, 113th Cong. (2013) (written testimony of Kevin Kolevar, Conservation Leadership Conference, at 1).

>° Delisting report, U.S. Fish and Wildlife Service.

% Reed Hopper, Inflated Endangered Species Act ‘success stories’ revealed, Pacific Legal Foundation, June 5, 2012.
®! 76 Fed. Reg. 206 (Oct. 25, 2011).

62 Transparency and Sound Science Gone Extinct?: The Impacts of the Obama Administration's Closed-Door
Settlements on Endangered Species and People: Oversight Hearing Before the H. Comm. On Natural Resources,
113th Cong. (2013) (statement of Rep. Chris Stewart, Member, H. Comm. on Natural Resources, at 63).

% ESA Decisions by Closed-Door Settlement: Short-Changing Science, Transparency, Private Property, and State &
Local Economies: Oversight Hearing Before the H. Comm. On Natural Resources, 113th Cong. (2013) (written
testimony of Carl Albrecht, Garkane Energy, Inc., at 2).

% Transparency and Sound Science Gone Extinct?: The Impacts of the Obama Administration's Closed-Door
Settlements on Endangered Species and People: Oversight Hearing Before the H. Comm. On Natural Resources,
113th Cong. (2013) (written testimony of Damien Schiff, Pacific Legal Foundation, at 1).
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ESA, yet took eight years to act, and only acted after having been forced to by court order.6>
Last year, court actions were filed to force the FWS to follow through on its own
recommendations to delist or downlist six California species.66

The FWS has taken the position that it is not required to act on delisting of a species
unless and until an “interested party” petitions for action and then follows up with a
lawsuit.6” Because most citizens do not desire or are not in a position to file petitions or
lawsuits against the federal government, many species continue to be listed under ESA
even when it may not be necessary.

Even when a species has been deemed recovered, certain groups continue litigating to
keep the species on the list.°8 A prime example of this is in the State of Wyoming, where
gray wolf populations exceeded the FWS’ stated recovery goals for twelve consecutive
years before it was delisted Thereafter, the agency faced three separate lawsuits filed by
fourteen litigious organizations opposing the delisting.6?

State and tribal representatives have expressed concern that federal proposed recovery
timeframes are too lengthy and lack incentives for local, state and tribal entities to delist
species.’ They also are concerned that federal ESA recovery goals are being set too high,
and that they include objectives unrelated to species, such as greenhouse gas emission
targets.”!

Federal ESA Budgets are Not Underfunded, and More Funding Won't Resolve
Entrenched Problems of ESA Implementation

Despite frequent claims that ESA would be much more effective if it only received
greater funding, the amount of federal funding has increased for the ESA. FWS and NMFS

% 72 Fed. Reg. 37346 (July 9, 2007); and Contoski v. Scarlett, 2006 WL 2331180 (D.Minn. Aug. 10, 2006).

% petition of Pacific Legal Foundation, et al. before The U.S. Department of the Interior and the U.S. Fish and
Wildlife Service, (Dec 9, 2011).

%7 Coos County Bd. Of County Comm’rs v. Kempthorne, 531 F.3d 792 (9" Cir. 2008).

% The Endangered Species Act: How Litigation is Costing Jobs and Impeding True Recovery Efforts: Oversight
Hearing Before the H. Comm. On Natural Resources, 112th Cong. (2011) (written testimony of Karen Budd-Falen,
Budd-Falen Law Offices, LLC., at 7).

% Defining Species Conservation Success: Tribal, State and Local Stewardship vs. Federal Courtroom Battles and
Sue-and-Settle Practices: Oversight Hearing Before the H. Comm. On Natural Resources, 113th Cong. (2013)
(testimony of Steve Ferrell, State of Wyoming, at 33).

7® pefining Species Conservation Success: Tribal, State and Local Stewardship vs. Federal Courtroom Battles and
Sue-and-Settle Practices: Oversight Hearing Before the H. Comm. On Natural Resources, 113th Cong. (2013)
(written testimony of N. Kathryn Brigham, Columbia River Inter-Tribal Fish Commission, at 19).

n Endangered Species Act Congressional Working Group Forum: Forum Before the Endangered Species Act Working
Group, 113th Cong. (2013) (written testimony of Doug Vincent-Lang, Alaska Department of Fish and Game, at 3).
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received in excess of $360 million—an increase compared to the prior fiscal year (2013).72
According to data made available since the beginning of the Obama Administration, federal
and state expenditures have continued to rise steadily, totaling $6.2 billion between Fiscal
Years 2009 and 2012.73 These costs do not include the soaring direct and indirect costs on
local governments and the private sector.”#

The FWS’ FY 2013 budget allocated $20.9 million for endangered species listings and
critical habitat designations, and it acknowledges that 86 full time employees are devoting
their attention to complying with court orders or settlement agreements resulting from
litigation.”>

Some have raised the point that the FWS, the NMFS and other federal entities are not
spending funds wisely relating to ESA recovery. For example, in 2013, as near-record runs
of salmon returned, and after more than fifteen years and several billions of taxpayer and
electricity ratepayer dollars have been spent on ESA-listed salmon and steelhead recovery
in the Pacific Northwest, including extensive habitat, hatchery, and hydropower
improvements, NMFS announced plans to spend between $200,000 to $300,000 to conduct
interviews aimed at “identifying key challenges facing the recovery effort and helping
inform solutions” for listed salmon and steelhead.’®

Another recent, egregious example is the FWS’s handling of the endangered Desert
Tortoise, some of which were housed in a $1 million budgeted conservation center at the
southern edge of Las Vegas Valley in Nevada. Though the tortoise has been ESA-listed since
1990, when available funds to operate the conservation reserve center decreased, the FWS

72 Fiscal Year 2014 Budget Justification, U.S. Fish and Wildlife Service; and Fiscal Year 2014 Budget Summary,
National Oceanic and Atmospheric Administration.

73 Fiscal Year 2012 Federal And State Endangered And Threatened Species Expenditures, U.S. Fish and Wildlife
Service; Fiscal Year 2011 Federal And State Endangered And Threatened Species Expenditures, U.S. Fish and
Wildlife Service; Fiscal Year 2010 Federal And State Endangered And Threatened Species Expenditures, U.S. Fish
and Wildlife Service; and Fiscal Year 2009 Federal And State Endangered And Threatened Species Expenditures,
U.S. Fish and Wildlife Service.

7* John Shadegg and Robert Gordon, Environmental Conservation: Eight Principles of the American Conservation
Ethics, The Heritage Foundation, 2012.

75 Spending for the National Oceanic and Atmospheric Administration, the Council on Environmental Quality, the
Office of Insular Affairs, the U.S. Fish and Wildlife Service and the President’s Fiscal Year 2014 Budget Request for
these Agencies: Oversight Hearing Before the H. Subcomm. on Fisheries, Wildlife, Oceans and Insular Affairs of the
H. Comm. on Natural Resources, 113" Cong. (2013) (question for the record response of Dan Ashe, U.S. Fish and
Wildlife Service). See also: Endangered Species Act Congressional Working Group Forum: Forum Before the
Endangered Species Act Working Group, 113th Cong. (2013) (written testimony of Matthew Hite, U.S. Chamber of
Commerce, at 4).

"*Wash. Congressman Seeks Review Of NOAA Fish Recovery Assessment, NW Fishletter, Feb. 12, 2013; and Letter
from Rep. Doc Hastings, Chairman, H. Comm. on Natural Resources, to Jane Lubchenco, Administrator, National
Oceanic and Atmospheric Administration (Feb. 4, 2013).
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began plans to actually kill hundreds of tortoises rather than finding other protection
methods. “It's the lesser of two evils, but it's still evil," said the FWS program recovery
coordinator.”’

Does the ESA Ensure Property and Water Rights
are Compatible with Species Protection?

Working Group Conclusion: The ESA punishes private property owners
and water rights holders and fails to properly account for huge economic
and regulatory burdens that also hinder species conservation. The ESA
also advances the agendas of groups seeking land and water acquisition
and control.

Private Property Owners Lack Incentives to Conserve under current ESA
Implementation

A continuing controversy generated by ESA and related regulations is the conflict
between government regulation and private property rights and water rights after a
species has been listed. If a property owner has a protected species on their land, the
government can limit or ban activities on that land or water source, which may harm the
species. Under section 9 of the ESA, individuals are subject to criminal penalties if they
“take” or “harm” a threatened or endangered species.’® The definition of “harm” includes
any activity that could “significantly impair essential behavioral patterns, including,
breeding, spawning, rearing, migrating, feeding or sheltering” of a species.”®

According to one property rights expert, “the ESA penalizes people for being good
stewards of their land. Landowners whose management practices create and preserve
habitat for an endangered plant or animal open their land to being regulated under ESA.
And contrary to what many environmental pressure groups claim, ESA regulations do not
simply prevent development or changes in land use. Customary land uses and practices,
such as farming, livestock grazing, and timber production have regularly been prohibited,
even when such practices help to maintain the species’ habitat.”80

While the Fifth Amendment to the U.S. Constitution provides that government cannot
take private property unless it provides “just compensation” to the owner, many private

" Hannah Dreier, Desert Tortoise Faces Threat From Its Own Refuge, AP, Aug. 25, 2013.

’® Endangered Species Act of 1973, 16 U.S.C. §1538(a), §1533(d) (1973).

750 C.F.R. §222.102 (NMFS’ “harm” rule); see also 50 C.F.R. §17.3 (FWS’ “harm” rule)

8 Myron Ebell, An Update on Endangered Species Act Reform, Competitive Enterprise Institute, May 5, 2005.
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property rights advocates are concerned that courts have not favorably ruled on the
onerous effect of ESA regulations that amount to “regulatory takings” allowing for just
compensation to property owners.

One witness remarked that the ESA puts the needs of species over people when
describing the impact it had on California farmers and workers.81 Another testified that it
creates a “regulatory straightjacket” and disincentive to landowners, standing in the way of
good conservation work, and can actually result in harm to species.8? Another private
landowner testified that the FWS’ 2012 proposed expansion of critical habitat for the
Northern Spotted Owl would not compensate landowners for use of their private lands to
protect public resources.83

Aggressive ESA enforcement by federal officials fuels mistrust both in federal ESA
implementation and the law. For example, the FWS defended trespass of a FWS
enforcement officer arriving in plain clothes onto a private landowner’s property that was
alleged to be in the midst of critical habitat.84

In 1982, Congress amended the ESA to authorize federal approval of “habitat
conservation plans,” including a new permit process meant to give incentives to non-
federal land managers and private landowners to protect listed and unlisted species, while
still allowing for economic development.8> Unfortunately, this process has proven unduly
cumbersome and expensive for some private landowners who are seeking certainty to
utilize their land. For example, a private landowner of 45 acres of timber land testified that
despite investment of over $4 million and over fifteen years of process, the FWS and NMFS
has still not provided written approval of the habitat conservation plan to allow him to
harvest timber on the land and protect spotted owl and murrelet habitat.8é

® The Endangered Species Act: How Litigation is Costing Jobs and Impeding True Recovery Efforts: Oversight
Hearing Before the H. Comm. On Natural Resources, 112th Cong. (2011) (testimony of Brandon Middleton, Pacific
Legal Foundation, at 40).

8 Taxpayer-Funded Litigation: Benefitting Lawyers and Harming Species, Jobs and Schools: Oversight Hearing
Before the H. Comm. On Natural Resources, 112th Cong. (2012) (written testimony of Kent Holsinger, Holsinger
Law, LLC, at 27).

8 Failed Federal Forest Policies: Endangering Jobs, Forests and Species: Oversight Field Hearing Before the H.
Comm. On Natural Resources, 112" Cong. (2012) (written testimony of Kelly Kreps, Kreps Ranch LLC, at 48).

8 Transparency and Sound Science Gone Extinct?: The Impacts of the Obama Administration's Closed-Door
Settlements on Endangered Species and People: Oversight Hearing Before the H. Comm. On Natural Resources,
113th Cong. (2013) (statement of Dan Ashe, U.S. Fish and Wildlife Service, at 59).

¥ Endangered Species Act | A History of the Endangered Species Act of 1973 | 1982 ESA Amendment, U.S. Fish and
Wildlife Service.

8 Failed Federal Forest Policies: Endangering Jobs, Forests and Species: Oversight Field Hearing Before the H.
Comm. On Natural Resources, 112th Cong. (2012) (testimony of Tom Fox, Family Forest Foundation, at 11).
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Critical Habitat Rules/Executive Orders Do Not Adequately Quantify the Significant
Economic Impacts to Private Property Owners and Water Rights Holders and Comes
too Late in Process

In practice, though federal officials downplay its significance (for example, the Director
of FWS stated “it may likely mean nothing”),87 designation of critical habitat can have a
significant negative economic impact on property values. For example, the FWS itself
estimated the annual economic impact of critical habitat for the California gnatcatcher to be
over $113 million.88

The Obama Administration has designated new critical habitat, and revised previously
designated critical habitat that is increasingly and more directly affecting private property,
including areas not even occupied by the listed species the habitat is designed to protect.
For example, in 2010, the FWS revised a 2005 designation of critical habitat for ESA-listed
bull trout, found in streams in Washington, Oregon, Idaho, Nevada and Montana, expanding
the stream habitat by nearly 500%, including additional areas where no bull trout
currently exist, and increasing the negative economic impact by $7 million per year.8°

In April 2013, as part of the 2011 mega-settlement, FWS proposed to list the Sierra
Nevada yellow-legged frog as endangered, and proposed to designate over 2.1 million acres
as critical habitat for the frog, including over 82,000 acres of private property.?® The FWS’
designation of critical habitat for the elderberry longhorn beetle, native to California’s
Central Valley, has imposed significant economic and other costs, including $4.2 million in
mitigation costs for one local flood control agency that maintains levees along a river
where the FWS designated the critical habitat.?1

Concerns have been raised that ESA does not ensure that economic impacts are fairly
quantified at the time of listing, despite at least one circuit court of appeals mandate to this
effect.”? Instead, recent regulations finalized by the Obama Administration will require
only that the federal government is required to analyze economic impacts of a critical
habitat designation rule itself.?3

87 Transparency and Sound Science Gone Extinct?: The Impacts of the Obama Administration's Closed-Door
Settlements on Endangered Species and People: Oversight Hearing Before the H. Comm. On Natural Resources,
113th Cong. (2013) (statement of Dan Ashe, U.S. Fish and Wildlife Service, at 59).

% 72 Fed. Reg. 243, 72010 (2007).

# Final Bull Trout Critical Habitat Designation, U.S. Fish and Wildlife Service.

%078 Fed. Reg. 80, 24516 (2013).

o1 Endangered and Threatened Wildlife and Plants: Removal of the Valley Elderberry Longhorn Beetle from the
Federal List of Endangered and Threatened Wildlife, U.S. Fish and Wildlife Service.

2 NLM. Cattlegrower Ass’n v. U.S. Fish & Wildlife Serv., 248 F.3d 1277 (10th Cir. 2001).

9 Improving ESA Implementation, U.S. Fish and Wildlife Service.
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Critical habitat designations have also created a litigious atmosphere surrounding the
ESA. Even the former Deputy Interior Secretary under the Obama Administration, Mr.
David Hayes, declared that critical habitat designations have been “fish in the barrel
litigation for folks.”94

ESA Being used to Forward Extreme Groups’ Agendas

An additional concern is that current implementation of ESA is bowing to out-of-the
mainstream and unjustified agendas of certain groups. The CBD’s 2010 annual report
states “where humans multiply extinction follows, and that the planet cannot continue to
sustain both an exponentially growing human population and the healthy abundance of
other species.”®> One biologist went so far as to defend his statement that “the collective
needs of non-human species must take precedence over the needs and desires of
humans.”?¢ Another stated that “humanity threatens to turn the earth into a planet of
weeds.”?7 These groups and many conservation biologists believe the primary reason for
lawsuits is “to hold the government accountable” on forcing habitat protection and
acquisition from private landowners for species.?8

In 2009, CBD’s Executive Director stated: “When we stop the same timber sale three or
four times running, the timber planners want to tear their hair out. They feel like their
careers are being mocked and destroyed - and they are. Psychological warfare is a very
underappreciated aspect of environmental campaigning.”?

While certainly heartfelt, these statements foster a contentious atmosphere that creates
unnecessary conflicts between humans and species, rather than encouraging cooperative
efforts to aid species.

** Environmental Law & Policy Annual Review, Vanderbilt Law School, Mar. 22, 2013.

% The Endangered Species Act: How Litigation is Costing Jobs and Impeding True Recovery Efforts: Oversight
Hearing Before the H. Comm. On Natural Resources, 112th Cong. (2011) (statement of Rep. Doug Lamborn,
Member, H. Comm. on Natural Resources, at 75).

% Defining Species Conservation Success: Tribal, State and Local Stewardship vs. Federal Courtroom Battles and
Sue-and-Settle Practices: Oversight Hearing Before the H. Comm. On Natural Resources, 113th Cong. (2013)
cgstatement of Rep. Raul Labrador, Member, H. Comm. On Natural Resources, at 74).

7 1d.

%8 Defining Species Conservation Success: Tribal, State and Local Stewardship vs. Federal Courtroom Battles and
Sue-and-Settle Practices: Oversight Hearing Before the H. Comm. On Natural Resources, 113th Cong. (2013)
(written testimony of Patrick Parenteau, Vermont Law School, at 28).

9 Tony Davis, Firebrand ways, A visit with one of the founders of the Center for Biological Diversity, High Country
News, Dec. 21, 2009.
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Is the ESA Transparent, and Are Decisions
Open to Public Engagement and Input?

Working Group Conclusion: The ESA promotes a lack of data
transparency and science guiding ESA-related decisions, and there are
conflicts of interest and bias in “peer review” of federal ESA decisions.

“Best Available Scientific and Commercial Data” Not Clearly Defined, and Not being
Implemented as Defined

President Obama directed all federal agencies in a 2009 Executive Order to “create an
unprecedented level of openness.”100 Relating to ESA, this directive has been ignored. Five
years later, most of the federal agencies that administer ESA are unable to make basic and
legitimate data used for listings and critical habitat available to the public, and the Obama
Administration is more frequently resorting to the use of executive orders and closed-door
settlements on ESA.

Concerns have been raised that while the ESA requires decisions to be made solely on
the basis of the best available data, the FWS and NMFS base their ESA decisions
increasingly upon unpublished reports or professional opinions.1°! In the words of Mr. Dan
Ashe, the current FWS Director, “if there is little information available, then often times we
go to the experts and we ask experts for their best professional judgment.”102 In the case of
the BLM’s National Technical Team (NTT) Report for Greater Sage Grouse, this has resulted
in concerns that professional opinions are offered first, and then “science” is found to
justify the opinions.103

Last year, a federal district court even ruled that data and conclusions included in a
482-page NMFS ESA biological opinion were “arbitrary and capricious,” stating, “In sum,
the Fisheries Service’s November 2008 BiOp relied on a selection of data, tests, and
standards that did not always appear to be logical, obvious, or even rational.” The Court
also noted that NOAA’s BiOp lacked required analyses of economic or technological
feasibility of its proposed mitigation measures.104

190 74 Fed. Reg. 4686 (Jan. 26, 2009).

1% Transparency and Sound Science Gone Extinct?: The Impacts of the Obama Administration's Closed-Door
Settlements on Endangered Species and People: Oversight Hearing Before the H. Comm. On Natural Resources,
113th Cong. (2013) (written testimony of Dr. Rob Roy Ramey, at 2).
192 Transparency and Sound Science Gone Extinct?: The Impacts of the Obama Administration's Closed-Door
Settlements on Endangered Species and People: Oversight Hearing Before the H. Comm. On Natural Resources,
110};3th Cong. (2013) (statement of Dan Ashe, U.S. Fish and Wildlife Service, at 36).

Id.

loa E)w AgroSciences LLC v. National Marine Fisheries Service, 4th Cir., No. 11-2337, (Feb. 2013).
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Many believe that modern scientific data methods, such as DNA testing, are superior to
federal agencies’ reliance on unpublished studies or professional opinions.1> Federal
agencies nevertheless are resistant to using DNA. In one recent example, despite actual
DNA results showing one proposed listing of a subspecies of plant was genetically
indistinguishable from other similar plants found in three other states, the FWS defended
studies that it stated required the plant be listed as a separate subspecies.106

An Alaska official raised concerns about the overuse of the “precautionary principle” in
listing decisions, use of modeling rather than observational science, and other methods that
have the effect of removing species from state jurisdiction and extending the period of
“foreseeable future” into the far distant future. In one such example, the NMFS listed the
beluga whale as endangered based on modeling that showed the population had a greater
than 1 percent chance of going extinct beyond 50 years, based on modeled extinction
projections to 300 years.107

Data Not Used or Available to Increase Confidence in Decisions

The American people pay for data collection and research relating to threatened and
endangered species through grants, contracts, cooperative agreements and administration
of research permits. Concerns have been raised that despite federal transparency and data
quality guidelines, agencies are not required to make data relating to their ESA decisions
publicly accessible, thus eliminating legitimate scientific inquiry and debate and to allow
independent parties to reproduce the results.108

For example, the 2010 decision by FWS that Greater Sage Grouse warrants ESA listing is
based primarily on a 2009 taxpayer-funded FWS study by Edward O. Garton and others.
This study was cited 62 times in the FWS’ listing decision. Yet, the data used in the Garton
study still has not been made publicly available. Another scientist’s written requests for
the data have been refused.199

105 Transparency and Sound Science Gone Extinct?: The Impacts of the Obama Administration's Closed-Door

Settlements on Endangered Species and People: Oversight Hearing Before the H. Comm. On Natural Resources,
113th Cong. (2013) (statement of Kent McMullen, Franklin County Natural Resources Advisory Committee, at 32).
106 Geoff Folsom, Bladderpod to be listed as protected species on federal lands, Tri-City Herald, Dec. 19, 2013.
Endangered Species Act Congressional Working Group Forum: Forum Before the Endangered Species Act
Working Group, 113th Cong. (2013) (written testimony of Doug Vincent-Lang, Alaska Department of Fish and
Game, at 2).

1% Transparency and Sound Science Gone Extinct?: The Impacts of the Obama Administration's Closed-Door
Settlements on Endangered Species and People: Oversight Hearing Before the H. Comm. On Natural Resources,
113th Cong. (2013) (written testimony of Dr. Rob Roy Ramey, at 2).

1% Transparency and Sound Science Gone Extinct?: The Impacts of the Obama Administration's Closed-Door
Settlements on Endangered Species and People: Oversight Hearing Before the H. Comm. On Natural Resources,
113th Cong. (2013) (statement of Dr. Rob Roy Ramey, at 38).

107
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Counties that questioned the accuracy of a map developed for sage grouse habitat in
Colorado have been refused by the FWS in their requests to verify data used by the FWS in
its NTT report.110 [n more than one case, a court order has been required to obtain the data
from federal officials, even though the data was obtained through taxpayer-funded
studies.111

Many reports and studies used to justify ESA decisions have been found to have
mathematical errors, missing data, errors of omission, biased sampling, undocumented
methods, simulated data in place of more accurate empirical data, discrepancies between
reported results and data, inaccurate mapping, selective use of data, subjective
interpretation of results, fabricated data substituted for missing data, and even no data at
all.112

Litigious groups are petitioning for new species that lack even common names or
descriptions, citing from a database called NatureServe, which is not reliable as an accurate
or complete source of data.113 Too often, the “science” included in citizen listing petitions is
directly relied upon in the 90-day findings and is then codified as “fact” by the time the 12-
month review is completed, and 12-month reviews are sometimes subjected to ad hoc and
informal peer reviews that may amount to no more than an email distribution of the
document with informal comments received.114

Lack of transparency can lead to policies that invite further controversy and conflicts.
For example, though ESA carefully circumscribes authority to list only species, subspecies
and distinct population segments of species,!1> NMFS created and has used a different
means to quantify and classify populations of fish. NMFS characterizes populations of
salmon and steelhead as “evolutionary significant units,”116 whereas the FWS utilizes
“distinct population segments” as defined by ESA under section 4. Some have suggested

19 pefining Species Conservation Success: Tribal, State and Local Stewardship vs. Federal Courtroom Battles and

Sue-and-Settle Practices: Oversight Hearing Before the H. Comm. On Natural Resources, 113th Cong. (2013)
(written testimony of Tom Jankovsky, Garfield County, Colorado, at 39).

" Transparency and Sound Science Gone Extinct?: The Impacts of the Obama Administration's Closed-Door
Settlements on Endangered Species and People: Oversight Hearing Before the H. Comm. On Natural Resources,
113th Cong. (2013) (testimony of Dr. Rob Roy Ramey, at 27).

112 Id

"3 Taxpayer-Funded Litigation: Benefitting Lawyers and Harming Species, Jobs and Schools: Oversight Hearing
Before the H. Comm. On Natural Resources, 112th Cong. (2012) (testimony of Kent Holsinger, Holsinger Law, LLC,
at 26).

"% The Endangered Species Act: Reviewing the Nexus of Science and Policy: Oversight Hearing Before the H. S.
Comm. On Investigations and Oversight, 112th Cong. (2011) (written testimony of Dr. Neal Wilkins, Texas A&M
Institute of Renewable Natural Resources, at 5).

1516 U.S.C. §1532(16)

1% 56 Fed. Reg. 58612 (1991).
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that FWS and NMFS have used less-than-transparent processes to ensure that they can list
a population of species, even though doubts have been raised about the science underlying
a listing proposal.117

Peer Review Open to Federal Agency Conflicts and Bias

Concerns have been raised that while well-intended, “peer review” of ESA decisions
should not be substituted for public access to underlying data. Unfortunately, most peer
reviews rarely are provided access to the data that the study was based on, and often peer
reviewers miss errors. In addition, they can be biased and subject to financial and
ideological conflicts of interest.118

To obtain peer reviews, the federal agencies often turn to individuals who work closely
on a specific species and have many others who tend to agree with them, and thus, they
have “confirmation bias” for a certain opinion relating to ESA.11°

In addition to the inherent lack of transparency of ESA data and science, the Obama
Administration’s use of executive orders and rulemaking relating to ESA is exacerbating
concerns about the lack of transparency and implementation by federal agencies. One
example is the policy interpreting “significant portion of the range” of ESA-listed species,
which some believe could actually undermine the use of conservation tools and resources
invested by states and local entities for species.120

In addition, certain environmental groups appear more interested in advancing an anti-
development agenda than in supporting policies to ensure the best science or data is used
for ESA decisions. In a 2009 interview, the executive director of the CBD, in response to a
question of whether he was concerned that his organization hired activists lacking
scientific credentials, stated:

1w Transparency and Sound Science Gone Extinct?: The Impacts of the Obama Administration's Closed-Door

Settlements on Endangered Species and People: Oversight Hearing Before the H. Comm. On Natural Resources,
113th Cong. (2013) (written testimony of Damien Schiff, Pacific Legal Foundation, at 6).

18 Transparency and Sound Science Gone Extinct?: The Impacts of the Obama Administration's Closed-Door
Settlements on Endangered Species and People: Oversight Hearing Before the H. Comm. On Natural Resources,
113th Cong. (2013) (written testimony of Dr. Rob Roy Ramey, at 4).

" Transparency and Sound Science Gone Extinct?: The Impacts of the Obama Administration's Closed-Door
Settlements on Endangered Species and People: Oversight Hearing Before the H. Comm. On Natural Resources,
113th Cong. (2013) (statement of Dr. Rob Roy Ramey, at 36-37).

129 pefining Species Conservation Success: Tribal, State and Local Stewardship vs. Federal Courtroom Battles and
Sue-and-Settle Practices: Oversight Hearing Before the H. Comm. On Natural Resources, 113th Cong. (2013)
(written testimony of Steve Ferrell, State of Wyoming, at 37).
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“No. It was a key to our success. I think the professionalization of the
environmental movement has injured it greatly. These kids get degrees in
environmental conservation and wildlife management and come looking for
jobs in the environmental movement. They’ve bought into resource
management values and multiple use by the time they graduate. I'm more
interested in hiring philosophers, linguists and poets. The core talent of a
success